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Petitioner Morgan respectfully submits this Honorable Court
has overlooked and/or misapprehended certain facts in the record
in issuing its Memorandum Decision dated September 9, 1994. To
that end, Petitioner Morgan respectfully requests this Tribunal
to vacate its prior Memorandum Decision based upon the arguments
1

provided herein and grant Petitioner the relief she seeks on
appeal.
I.
FACTS
At the time Petitioner Morgan filed her grievance in this
matter, she had worked as an Adult Probation and Parole Agent for
the Utah Department of Corrections for thirteen (13) years and
ten (10) months.

She had achieved a Grade 23 position, and was

being paid $13.34 per hour.

She had also received a Bachelor of

Science degree in Sociology prior to becoming employed with the
Utah Department of Corrections.

Her Bachelor of Science degree

is deemed directly related to the position of Adult Probation and
Parole Agent.
Petitioner Morgan's grievance concerned the hiring of a new
agent, Scott Pepper, at salary level that was $0.47 per hour
higher than Morgan's.

Mr. Pepper was hired by the Utah

Department of Corrections on December 23, 1989. At the time the
Petitioner filed her grievance, Pepper had approximately
seventeen (17) years of directly related work experience as a
police officer with Murray City.

Mr. Pepper had an undergraduate

degree that was in a field unrelated to the position of Adult
Probation and Parole Agent.
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II.
ISSUES UPON WHICH PETITIONER SEEKS REHEARING
At page 2 of the Memorandum Decision herein, this Court
stated:
"Morgan is unable to identify a statute,
rule, bulletin or interpretive letter
promulgated by the Utah Legislature or DHRM
that clearly requires that State agencies
include related educational experience with
related employment experience when
determining salaries. FTN. 3..."
In Footnote 3 referred to in the preceding quote, this Court
determined that Earl Banner's interpretive letter of August 8,
1990, did not mandate the weight an agency must give to the
variables in assessing a pay inequity:
"Morgan also cites an interpretive letter
dated August 8, 1990, written by DHRM
Director, Earl Banner. After defining
"inequity" as an "injustice or unfairness as
it relates to employees' compensation, "
writes the variables to be considered in
determining whether an inequity exists are
"education, experience, hire date/rates,
performance ratings, merit increase amounts,
etc." However, Banner does not mandate the
particular weight an agency must give to each
variable. This remains within the agency's
discretion."
Petitioner Morgan respectfully submits that this Court has
overlooked important language contained in Mr. Banner's
interpretive letter as well as important record testimony
regarding the "weighing" of the foregoing variables.
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In

particular, the Court has not considered the testimony of Richard
McDonald regarding the comparison of directly related educational
experience with a pay inequity setting.

Petitioner Morgan

submits the record before this Court demonstrates the Utah
Department of Corrections has violated State Personnel Law and
Petitioner Morgan is entitled to have her salary increased,
retroactive to the date of filing of her grievance.
III.
ARGUMENT
I.
EARL BANNER'S AUGUST 8, 1990, INTERPRETIVE
LETTER MANDATES THAT A PAY INEQUITY EXISTS
WHEN THE VARIABLES ARE THE SAME OR EQUAL AND
DIFFERENT SALARIES ARE BEING PAID TO THOSE
PERSONS.
In Footnote 3 of this Court's Memorandum Decision, this
Court ruled that Earl Banner's interpretive letter of August 8,
1990, (a complete copy of which is set forth in Addendum A ) , does
not mandate "the weight an agency must give to each variable."
To the contrary, Petitioner Morgan respectfully submits that Mr.
Banner's does require the variables to be treated equally.

In

fact, in Footnote 3, this Court overlooked the critical language
contained in Mr. Banner's letter.

In Footnote 3, this Court

cites Mr. Banner's letter in the following fashion:
"Morgan is unable to identify a statute,
rule, bulletin or interpretive letter
4

promulgated by the Utah Legislature or DHRM
that clearly requires that State agencies
include related educational experience with
related employment experience when
determining salaries. FTN. 3..."
In contrast, the complete text of the paragraph of Mr.
Banner's letter is as follows:
"The definition of an inequity is an
injustice or unfairness as it relates to
employees' compensation. An inequity as it
relates to salaries of employees in the same
classification would be evidenced by
different salaries paid to different
employees when other variables are the same
or equal." (Emphasis supplied).
Significantly, this Court omitted, in Footnote 3 of its
Memorandum Decision, the emphasized language quoted immediately
above from Mr. Banner's letter.

It is the omitted language -

when other variables are the same or equal - that defines the
weight to be given the variables.

The variables are thus

intended to be treated in an equal fashion contrary to the
Memorandum Decision issued by this Court.

Agencies thus do not

have discretion to weigh the variables as they deem appropriate.
Moreover, Mr. Banner repeats the requirement that the
variables are the "same" near the end of page 2 in his
interpretive letter, wherein he states:
"The actual salary on the range is dependent
on a great number of variables. The
variables justify different salary rates for
people in the same classification and salary
range. Only when the variables are the same,

5

but salaries are different, does an inequity
exist." (Emphasis supplied).
Since this Court has already characterized Mr. Banner's
letter as an interpretive letter, Petitioner Morgan respectfully
submits that State agencies are mandated to follow Mr. Banner's
letter.

See, Mountain Fuel Supply Co. v. Public Service Comm'n,

861 P.2d 414, 420 (Utah, 1993) (an agency's interpretive
guideline "is essentially a legal or policy determination").

To

that end, the Utah Department of Corrections was required to
compare the variable of directly related educational experience
in assessing whether a pay inequity circumstance existed between
Petitioner Morgan's compensation and that being paid to Mr.
Pepper.
It is undisputed that the Utah Department of Corrections did
not make a comparison between Petitioner Morgan's educational
experience and Mr. Pepper's educational experience.

It is also

not in dispute that the Career Service Review Board did not make
such a comparison in rendering its decision.

Petitioner Morgan

therefore submits that the Utah Department of Corrections, as
well as the Career Service Review Board, arbitrarily and
capriciously denied Petitioner Morgan's pay inequity grievance
because the Utah Department of Corrections violated the legal
mandates set forth in Mr. Banner's interpretive letter by not
comparing Petitioner's directly related education with that of
6

Mr. Pepper.
Furthermore, the testimony of Richard McDonald supports the
Petitioner's argument herein.

As the Court will recall, Mr.

McDonald was employed by the Department of Human Resource
Management (State personnel) as the State Director over
compensation.

See R352, lines 5-18, (a copy of which is set

forth in Addendum B).

As part of his duties, Mr. Mcdonald is

required to detennine whether a pay inequity circumstance exists
in any given circumstance so as to warrant a special salary
adjustment.
Addendum C).

R489, lines 5-20, (a copy of which is set forth in
In analyzing any potential pay inequity

circumstance, Mr. McDonald testified that the methodology he used
was to first determine if the persons being compared were in the
same job class.

The next step Mr. McDonald examined after job

class was directly related educational experience, to-wit:
"The next thing you would look at is
educational experience compared between the
two people to see if they were the same or
different. There is no inequity if someone
with greater educational experience directly
related to the position is hired at a higher
salary than a current incumbent, who has less
directly related educational experience.
That's justifiable." R.489, lines 12-18. (A
copy of which is set forth in Addendum D ) .
Mr. McDonald's testimony persuasively suggests that a pay
inequity analysis mandates a comparison of the respective
individuals' directly related educational experience. Mr.
7

McDonald's testimony thus buttresses the language in Mr. Banner's
interpretive letter that variables are to examined and weighed
equally.

Otherwise, there would be no reason to ever examine the

concept of directly related work experience inasmuch as the
process would commence by first comparing directly related
educational experience.

Further, Mr. Banner listed education as

the first variable in his interpretive letter.
To interpret Mr. Banner's letter in any manner other than
weighing the variables equally would result in the directly
related educational experience variable never being addressed by
Mr. McDonald inasmuch as his analysis (as shown by his testimony)
would conclude after making a comparison on the directly related
educational experience variable.

Thus, in the case at bar, Mr.

McDonald's assessment would result in Petitioner's greater
directly related educational experience mandating that Petitioner
be paid more than Mr. Pepper, who had no directly related
educational experience.
such an approach —
experience —

Petitioner Morgan submits, however, that

to consider only directly related educational

is as irrational and unreasonable as the approach

adopted by the Utah Department of Corrections, namely to consider
only directly related work experience.

The only reasonable and

rational approach, consistent with the Legislative purpose of
providing "fair treatment based on the value of each employees'
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services" (U.C.A. 67-19-2(6) (1993)), is to evaluate all of the
variables in an equal manner.

Mr. Banner's interpretive letter

states the variables should be assessed to see if they are the
same or equal. Moreover, Mr. Banner's interpretive letter was
never rescinded by DHRM nor expressly interpreted in any fashion
other than all of the variables being treated equally. *
Petitioner Morgan therefore respectfully submits the appropriate
methodology is to examine all of the variables in an equal
fashion.
Using the mandated methodology of treating the variables
equally, Petitioner must prevail because her combined directly
related educational and work experience exceeds that of Mr.
Pepper.

This Court should recognize the injustice being

perpetrated against Petitioner and reverse the Career Service
Review Board's decision.
CONCLUSION AND CERTIFICATION PURSUANT TO
RULE 35 OF THE UTAH RULES OF APPELLATE PROCEDURE
Petitioner respectfully submits a fundamental and grave
injustice is being inflicted upon Petitioner.

She is a long-term

career service employee whose directly related educational
experience is being completely ignored and, as a result, her
compensation is unjustly and unfairly lower than that of her coworker, Mr. Pepper.

This Court should not permit this injustice
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to continue and should grant her the relief sought in this
appeal.
The undersigned respectfully submits and certifies that this
Petition is submitted in good faith and based upon the belief
that this Court has overlooked and/or misapprehended critical
aspects of this case.

The undersigned further submits and

certifies that this Petition is not being filed for the purpose
of delay or any other improper purpose but is submitted in
pursuit of a fair and just result on behalf of Petitioner.
Dated this

^3*

day of

X

j

^

1994.

Respectfully submitted,

Phillip W. Dyer
Attorney for Petitioner Morgan

PBk/mi/Morgan.pet/APP1
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ADDENDUM A
Earl Banner's interpretive letter dated August 9, 1990

tment of 10ian Resource Management
2?ltSM»0«c«fc*»'<t

-~

<«"»**»

CSRB
Grievant
ExhiWt#
JXJ

August 8. 1990

Suzanne Dandoy, K.D., M.P.H.
Executive Director
Department of Health
BUILDING MAIL
Dear Suzanne:
I am writing in response to your memo to me dated July 27, 1990 concerning salary
grievances in the Division of Environmental Health. It is my policy to respond
officially to agency requests for special salary or inequity adjustments when
they have been submitted from the Department Director, or where the Division
Directors have been delegated authority to make such requests in behalf of the
Department*
DHRM should not be in a position of finalizing an action with
Division Directors when the Department Director has not yet had the opportunity
to approve the Division request. Yet, ve will always strive to be a resource
in discussing potential solutions to Issues AB part of the preliminary
considerations.
You have asked that I address the questions that you have raised In your memo
to Engineers and Environmental Scientists, dated July 27, 1990. As I do so, I
will reference the attached memo from Dick McDonald dated April 2, 1990.
Health Question 1
The definition of an inequity is an injustice or unfairness
as it relates to employees' compensation. An inequity as it relates to salaries
of employees in the same classification would be evidenced by different salaries
paid to different employees when other variables are the same or equal.
Variables to consider Mtm education, experience, hire dates/rates, performance
ratings, merit increase amounts, etc.
Dick McDonald's memo of April 2, states, in regarda to what might justify special
salary adjustment: "New hire employees are hired at a salary rate equal to or
above those of current employees, in the same job classification."
It would appear that the situation in Environmental Health be such an inequity
JLf there are no specific Justifications for differential p*y.

Page #132

ne*ien OuestlV. 2
Tfi^April 2nd memo pif .ously mentioned references
circumstances which do n££ j u s t i f y a special adjustment:
"Employees are paid
different salary rates in the same c l a s s i f i c a t i o n pay range because of different
hire dates, performance ratings, and tenure. - I b e l i e v e agency administrators
select employees for promotion on the basis of such factors ms performance,
competence, s u i t a b i l i t y for the new position, tenure, e t c . Employees who are
promoted are s e l e c t e d and rewarded for the above naiaed f a c t o r s . The amount of
promotion, AS you know, i s optional at agency d i s c r e t i o n within parameters given
in DHRH rules. I b e l i e v e administrators look at the current salary rates of a l l
other employees i n the same c l a s s i f i c a t i o n before they determine the percent
increase for those t o be promoted into that c l a s s i f i c a t i o n . Decisions are then
made to promote over, equal t o , or below the r a t e s of current employees. All
three options are the decision of the agency administrator and are generally
made to avoid creating inequities or morale problems.
Health Question 3 Employees do n££ have an "^entitlement* to any pay Increase,
except COLA's d i c t a t e d by the Legislature. Agency administrators control their
budgets and reward employees within current DHRM r u l e s and guidelines. However,
agencies have the r e s p o n s i b i l i t y to be c o n s i s t e n t in their treatment of
employees. In instances of identified i n c o n s i s t e n c i e s , there may, in fact, be
unfair or unjust treatment.
It i s up to the agency to research a l l the facts surrounding claimed inequities,
and forward requests for special adjustments to DHRH when the agency Is convinced
that a situation of unfairness e x i s t s . S p e c i f i c a l l y answering your question,
Environmental Health promoted certain employees t o a higher pay rate than others.
I don't know i f t h i s s i t u a t i o n that has been created by Environmental Health may
have resulted in an inequity or i f there are J u s t i f i a b l e reasons for different
pay as I have not reviewed the d e t a i l of each employee involved.
The factors to be considered in determining who should have their salaries raised
have previously been i d e n t i f i e d . Comparisons should be made i n i t i a l l y within
a work unit for comparable j o b s , but some review should be made for comparable
jobs throughout the e n t i r e agency in order to be as consistent and f a i r MS
possible in the treatment of a l l employees.
Health Question 4
Inequitie* don't Just happen when employees are promoted.
Inequities are created either intentionally or through oversight vhen salary
increases are authorized by agency o f f i c i a l s .
The way to minimize inequities
i s simply a careful review of a l l pertinent data each time a salary increase
decision i s made.
Adherence to consistent i n t e r n a l hiring and promotional
practices should v i r t u a l l y eliminate a l l I n e q u i t i e s . Prevention i s always better
than cure.
In summary, promotions should not create i n e q u i t i e s with employees who are
currently In the same c l a s s i f i c a t i o n and salary l e v e l . The salary range for the
specific c l a s s i f i c a t i o n represents equity for a l l who #re performing the
d u t i e s / r e s p o n s i b i l i t i e s in that c l a s s i f i c a t i o n . The acti<*l salary on the range
i s dependent on a great number of variables. The v a r i » M « t Justify different
salary rates for people in the same c l a s s i f i c a t i o n and »»Ury range. Only when
the variables are the same, but salaries are d i f f e r e n t , 6O*M an inequity exist*
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&v*n tnougft ^ rorwental fffslth did not request^ RM's lnpuc^efore the o r i g i n a l
promotional pay decisions vera made, we subsequently a c t a t l e a s t twice with
them to MdAfM% their problems.
Ve v l l l be happy now to review and respond to whatever the Health Department
d e s i r e s to submit for the I d e n t i f i e d i n e q u i t i e s .
I f the J u s t i f i c a t i o n and
documentation submitted i s supportive of granting soma s p e c i a l
salary
adjustments, then DHRM w i l l approve them. DHRM v l l l be happy to f u r t h e r d i s c u s s
any iasues now or after your formal request.
Sincerely,

Earl J Banner, Executive Director
Department of Human Resource Management

EJB/RRM/J1
cc:

Robert White
Bob Hayvood
Dick McDonald
John Mathews
Nancy Sechrest - UPEA

PorrA J M ^ A

7.

Special Silinr Adlvatacnta
Centrally, special aalary adjuetmente ara only approved by DHRH vben
an Inequity can clearly be demonstrated. Usually a significant
event happena or circumetancea occur which cauaea the inequity.
Some examples ara:
1.

Probationary employees MT% allowed a probationary aalary
increase which may move them to an equal or hither aalary level
than other more aenlor employee* in the same Job claasifleation.

2.

Hew hire employeea are hired at a salary rate equal to or above
those of current employees. In the same Job classification.

3. Employees ara oa£ given
promoted or reclassified,
classification,

the same percent lncreaaa when
when they are In the aame Job

4* Administrative or clerical errors In personnel actions In the
area of aalary amounta, effective datea, etc.
5.

Preferential treatment of one employee over another employee.

Circumstances which do not justify a special aalary adjustment
1.

Employees are paid different aalary rates In the aame.
classification pay range because of different hire datea,
performance ratings, and tenure.

2. Outstanding or exceptional Job performance.
3. Catch-up pay lncreaeea because of aalary freeze ye ara.
4.

Different levels
claaalflcatlon.

of

educational

attainments

in

aame

Job

5. Any performance factora used for Justification.
6.

Surplus funds available to help employeea.

7.

A supervisor who i s paid leaa than a aubordlnate employee.

t.

Increaaaa in dutiea and reeponaibllltiea.

All requests for special aalary adjustments, or equity adjustments should
be made in writing according to the above Jus t i f i cat lone.
BSB:de
cc* Central Files - Compensation
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ADDENDUM B
R352, lines 5-18

1

being first duly sworn, was examined and testified as

2

follows:

3

DIRECT EXAMINATION

4

BY MR. DYER;

5

Q

Please state your name and current employment.

6

A

Richard McDonald.

7

I'm the compensation director

for the Department of Human Resource Management.

8

Q

How long have you held that position?

9

A

Recently, about three years.

10

Q

Give us very briefly your experience in

11

personnel.

12

A

I've worked in the State personnel for 21 years,

13

been in the Office of Education as personnel director for

14

seven, and about 13 years in what then was called the

15

Division of Personnel Management.

16
17

Q

Okay.

Would you consider that you're pretty

familiar with the broad spectrum of personnel matters?

18

A

For the State of Utah, yes.

19

Q

Okay.

20
21
22

(Whereupon, marked Grievant Exhibit 5 for
identification.)
Q

(By MR. DYER)

Let me show you what we've marked

23

as Exhibit G-5, which purports to be a two-page document

24

showing what the —

25

Wage Schedule."

it's entitled "State of Utah Hourly

Does that appear to be an accurate copy,

45

ADDENDUM C
R489, lines 5-20

mean

Q

You would not consider that at that time?

A

No.

Q

This memo of April 3rd, why was this issued?

I

—
A

Well, the reason I wrote it was in response to a

directive from Executive Director Earl Banner, who
instructed me to because of the lack of clarity.

And I'm

not sure this made it any more clear, but there were lots
of questions of what constituted an inequity, a salary
inequity.

Since it's not addressed in the law, Utah code,

or in the rules, we put out some guidelines, and that's
what I'd say these are, some examples of what may or may
not constitute an inequity or some justification for what
may or may not allow special salary adjustments.
This was not ever intended to be all inclusive
or address every situation, because all those requests for
special salary adjustments are handled on a case by case
basis and individually scrutinized and looked at with some
judgments made.

Fortunately, or unfortunately, I have the

opportunity to make those judgments often.
Q

Dick, you mentioned that there was no law upon

which that was based, something to that effect.
A

That's correct.

Q

Are you referring to the special adjustments or

the inequities themselves?

82

ADDENDUM D
R488, lines 12-18

1

Q

How have you interpreted that in the Department

2

of Human Resource Management —

I think you mentioned that

3

you deal with special adjustments —

4

come to you for increases or for these special

5

adjustments?

6

A

when recommendations

Well, one of the first things we look at is to

7

see if they're in the same job classification; i.e.,

8

probation and parole officer 17. Are both jobs classified

9

as probation and parole officer 17?

That would meet part

10

of the criteria in being the same job classification for

11

comparison purposes.

12

The next thing you would look at is education

13

experience compared between the two people to see if they

14

were the same or different.

15

someone with greater education experience directly related

16

to the position is hired at a higher salary than a current

17

incumbent who has less directly-related education

18

experience.

19

Q

There is no inequity if

That's justifiable.

How about if somebody comes in at a Grade 21,

20

let's say, under a class code 9063 or this five-digit

21

number that you have, and the person wanting a special

22

adjustment is a Grade 23 but is earning less than what the

23

person at Grade 21 was brought in at?

24

criteria under the April 3rd memo?

25

A

Does that meet your

It would be different classifications, so no.
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